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| The CASE of the Earl of Selkirk R 
To the Petitionand Appeal of Sir James; 
Gray, from a Decree of the Lords of Appellant. 
Council and Seſſion in Scotland. IF. - 


eſpondent, 


12: March, IT He Duke of Hamilton borrow'd of Captain Alexander Gawin at London, 1000 J. and gare 
. him a Bond of 2000 J. penalty for payment of 1030 J. on the 13th of 5 
= lame time Captain Gawin was Indebted to the Earl of Selkirk in ſeveral Thouſand 

9th July, Captain Gawin being then as is „ Indebted te | Sir James Gray in 

pretended, Indebted to the Appellant Sir am 

70 15001. aſſign'd over the Duke's Bond to the Appellant, in part o Satisfaction of tha Debr, 
and alſo aſſign d to him other Securities to the value of 2 or 3000 J. „ 
Alfter this pretended Aſſignment, Captain Gawin wrote to the Duke for, and received from 

him two Years Intereſt, due to 13th March 1704, 5, and farther requeſted the Duke to pay 

him 200 or 300 J. part of the principal Money. . „ 


11th Sept. Sir James Gray by Letter, gives notice to the Duke, of his having obtained from Gatbin 


1705. an Aſſignment of the Duke's Bond, at which the Duke was ſurpriſed ; yet returned an An- 
ſiwer, that he had paid two Years Intereſt of the 1000 J. and Sea concthge P permet 
of the Intereſt, and pay the Principal as ſoon as he could. | 5 | 


24th June, The Earl of Selkirk, who was fo great.a Creditor of Gawin, as is mentioned above, get- 


106. ting Notice of the Debt due from the Duke to Gawin, and that there was no legal Aſſign- 
ment of it to any other perſon, procured an Arreſt or Attachment of all Money of the faid 
. Gawz7 in the Hands of the Duke, and of the Appellant, to be made according to the Laws 

of Scotland towards ſatisfation of his own Debt. i | : 


3 * Capt. Gauin and Sir James Gray cauſed the Original Bond from the Duke, and Gawin's 


i Aſſignment of it, to be Regiſtered in the Books of Council and Seſſion in Scotland, in order 
do avoid that Arreſt, and to recover the Debt by the Laws of Scotland, if there ſhould be 
coCccaſion to Sue for it. 35 TS 
- 2655 Sie, e, og a at 3 . 15 at Aſſignment intimated according to the 
PTPeormalities required by the Laws of Scotland, to make it valid againſt the Debtor himſelf oz 
- rhe Crediweedt the firſt Obligee. aa es, OE NOONE 


4 


- - Cape. Gi and Sir James Gray,being ſenſible that they had not purſued the Law of Scotland 

in the Aſfigmtent of the Duke's Debt, Sir James org apply'd to the Duke for a Bond of Cors 
roboratiam of the former Bond, and for payment of the 1000 J. with Intereſt at ſeveral Days, 
in fevera Fears paſt, and yet to come, which the Duke conſented to, being Indemnify'd 

Wo againſt the ſaid Arreſt or Attachment. 3 3 aa , 

Aft March Record ingly the Duke gave ſuch Bond of Corroboration, and Sir Fames Gray gave a Bond 
-1797- to tis Duke, that he would procure a Decree of the Lords of Seſſion for the Duke's payment 
of the Money to Sir James Gray, and to ſave the Duke harmleſs from the ſaid Arreſt or 

8 Attachment. ö 5 . 5 „ 

Purſuant to this Bond, Garvin and Sir Janes Gray raiſed a Proceſs. or commenced a Suit in 
the Name of Sir James Gray, againſt the Duke before the Lords of Council and Seſſion in 
North- Britain. | Ph Er 3 
In this Suit the Earl of Se1kirk, according to the Scotch Laws, appeared for his Intereſt, 

and crav'd a Decree for payment of the Money to him as a real Creditor of Gatoin, and who 

was entitled to it by the Arreſt or Attachment of it, which by the Law of Scotland, amounted 
to a legal Aſſignment, preferrable to all other Aſſignments not legally and formally intimated 
or fignity'd to the Duke according to that Law. . | - 

This Cauſe came to be heard in the Outer Court before one Lord of the Seſſion, as the uſage 
is there, when it was urg'd on behalf of Sir Fames Gray the now Appelant, that the Duke's. 
Bond to Garmin being made in England in the Exgliſp Form, and afſign'd in the Eng/i/h Form 

to the Appellant, and Notice of it given to the Duke and own'd by him, the Law of England; 

which requires no certain Form of Intimation, ought to govern this Caſe, and that the Aſſign- 

ment to Sir James Gray being prior in time, ought to be preferred to the Earl of Se/kirk's 
Arreſt or Attachment of the Money, and the ſingle Lord of Seſſion Decreed accordingly. 

The Earl of Selkirk removed the Cauſe before the whole 15 Lords of Council and * IE 
where the ſame Arguments were urg d for Sir James Gray; but the whole Bench (whereof 
the Lord who pronounced the Decree in the Outer Court was one. and chang d his Opinion) 

/ after a full Debate, unanimouſly Declared and Decreed, that Sir Fames Gray having made 
his Election to proſecute his Action before a Scotch Judicature, had ſubmitted it to the Law 
of Scotland, which requires an Aſſignment in a particular manner preſcribed as Eſſential to 
compleat the Right of the Aſſignee, and makes the Aſſignments void, where there is the leaſt = 
variation from this Form, aud that the Duke's private Letters could not ſupply the Defe& of 
ſuch legal Intimation, nor be admitted to invert the Order of preferring Creditors eſtabliſh'd 
by the Law, eſpecially in prejudice of a 3d party (as the Earl of Seltiræ is) acting by Law, 
and under a legal Aſſignment, viz. An Arreſt or Attachment which being executed according 
to the Scotch py is equal to an Aſſignment in Writing, and therefore Decreed the Duke to 
pay the Money to the Earl of Se/kirk, and diſcharged the Duke from the Appellant's Proceſs, 

From this Decree of the Lords of Council and Seſſion in Scotland, Sir James Gray hath 
appealed to the Lords of the Parliament of Great- Britain, and infiſts that the Attachment made 
by the Earl of Selkirk of this Debt in the Hands of the Duke of Hamilton, as a Debt owing 
to Capt. Gewin after the ſaid Debt had been aſſigned by Gawin to Sir Fames Gray, and Notice 
thereof given by Sir James Gray to Duke Hamilton, is void. | Fe, „ 

But the Reſpondent humbly inſiſts, that the ſaid Decree is juſt and agreeable to the Laws 
of Scotland, for that by the Laws of Scotland, an Aſſignment ot a Debt ought to be intimated 
formally to the Debtor, by reading it over to him before a Notary-Publick and Witneſſes; 

' which Witneſſes, by an AQ of Parliament made in 168 1. are to be named in the Body of the 
Intimation, and ſubſcribing the ſame ; and that in default thereof, the Aſſignment is void 
againſt a 3d perſon, and the Attachment by a real Creditor of the Affignor before ſuch Inti- 

mation, gives him a legal Intereſt in ſuch Debt, and is equal by the Laws of Scotland to a 
valid Aſſignment, for which Reaſon, the Reſpondent having atrach'd the ſaid Debt before 
the Aſſignment was duly intimated, ought, as he conceives, to be preferred before the Aſſignee, 
and therefore humbly hopes your Lordſhips will affirm the faid Decree, and diſmiſs the Ap- 
peal with Coſts. | \ Fobn Pratt. Pugal Stgert; 


